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T.D. 4/84
Deci si on rendered on
February 28, 1984

IN THE MATTER OF THE CANADI AN HUMAN Rl GHTS ACT
S.C. 1976-1977, c¢. 33, as anended;

AND I N THE MATTER OF the appeal filed under
Sections 7(a) and 10 of the Canadi an Human Ri ghts
Act by Patricia Bennett MacPherson, dated July 30,
1980, agai nst White Pass and Yukon Corporation
Limted.

BETW\EEN

PATRI CIl A BENNETT MacPHERSON
Conpl ai nant,

- and -

WHI TE PASS AND YUKON ROUTE
CORPORATI ON LI M TED,

Respondent .

BEFORE: FRANK D. JONES Chair man
TRI BUNAL OFFI CER
M Bur st al

APPEARANCES:
MR, RUSSELL JURI ANSZ Representing the Conpl ai nant
MS. PATRI Cl A JANZEN Representing the Respondent

HEARD: August 10, 1983, \Whitehorse, Yukon
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This Hearing was held in Witehorse and was a result of a conplaint

| evi ed agai nst the Wiite Pass and Yukon Route Corporation Limted by Trish
Bennett which stated

"I applied for a transfer to another part of rail division
(because | was as high as | could get. Head Waitress) | should
have got it before soneone outside of the conpany did. But | was
refused first, because the work was too heavy. | asked to be given
a two week trial period and 1'd quit if | couldn’'t handle it. M.
Di ckson said he’d think on it. Two days later he called & said no
because the conpany had the choice to enploy who they wanted."

The Canadi an Human Ri ghts Act reads as foll ows:

"3. (1) For all purposes of this Act, race, national or ethnic
origin, colour, religion, age, sex, marital status, famly status,
disability and conviction for which a pardon has been granted are
prohi bited grounds of discrimnation."

Section 7 states as foll ows:
"7. It is a discrimnatory practice, directly or indirectly,



(a) To refuse to enploy or continue to enploy any individual

on a prohibited ground of discrimnmnation.”

Section 10 reads as foll ows:

"10. It is a discrimnatory practice for an enployer, enployee
organi zati on or organi zation of enployers

(a) To establish or pursue a policy or practice, or

(b) To enter into an agreenent affecting recruitment,

referral, hiring, pronotion, training, apprenticeship

transfer or any other matter relating to enployment or
prospective enpl oynment,

that deprives or tends to deprive an individual or class of

i ndi vi dual s of any enpl oynent opportunities on a prohibited ground
of discrimnation."
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Bennett conpl ai ned that the Wiite Pass and Yukon Route Corporation

Limted discrimnated agai nst her on the grounds of sex when she applied for
the position of Hostler

The duties of Hostler are set out as foll ows:

1. Check oil levels in governors, conpressors & engines.

2. Check water levels and tenperatures in engines.

3. Mintain constant surveillance to ensure RP.M’s are at proper |eve
and all other gauges are functioning in idling |oconotives.

4. Sweep and collect up garbage in all |oconotives and coaches daily.
5. Clean wi ndows of |oconotives and coaches inside and outside.

6. Fill and distribute water containers to each |oconotive and coach
7. Move | oconotives into position for fuelling.

8. Fuel locomotives and add cool ant as necessary.

9. Check journal boxes on coaches and flat cars daily.

10. Add oil to journal boxes requiring servicing.
11. Change brass in journals as required.
12. Make repairs to brake rigging as required.

13. Repl ace broken air lines and air hoses as required.

14. Pl ace oil drunms on stands as required.

15. Assist on yard derail ments as required.

| am satisfied on the evidence that Mss Bennett (who | ater becane Ms.
McPherson) could satisfactorily carry out all of the duties listed above.

>o
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The real question in my mind is when the interview took place

between Ms. MPherson and M. Dickson, who was the gentleman in charge of
hiring for these positions, was there a prejudice on the part of M. Dickson
or the conpany for whom he worked, against the hiring of wonmen for that
particul ar position.

It was urged upon this Tribunal by M. Juriansz, who represented

t he Canadi an Human Ri ghts Commi ssion, in his very able argunent that there
are very subtle ways in which a perpetuation of a discrimnatory practice can
be maintained. | agree. Nevertheless, it is wong to say that everytinme a
male is hired instead of a female for a particular position, one should

al ways suspect a discrimnatory policy. Facts must be adduced which lead to
the conclusion that such discrimnatory policy exists, or such discrimnation
exists in an individual. At the very least, facts nust exist wherein an

obvi ous inference can be drawn that such discrinmination is evident.

FACTS
M's. MPherson was born and raised in Nova Scotia. M. Nei



McPher son, who had known Patricia Bennett MPherson (nee Bennett) since their
early chil dhood in Nova Scotia, had obtained enpl oynent as a Hostler with the
White Pass and Yukon Route Corporation Limted. He suggested to Patricia
Bennett that she cone to the Yukon Territory, which she did,
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obt ai ned enpl oyment as a waitress in Bennett, B.C., which was at that

time a railroad eating stop wherein train crews had their neals and tourists
could also have their neals. M. MPherson was |living in Witehorse. Mss
Bennett and M. MPherson were married in October, 1980.

M's. Bennett MPherson did a very satisfactory job of her duties in
Bennett and was eventually pronpted to Chief Wiitress.

Periodically, when her shift time would allow, she would cone to
VWit ehorse to see her then fiance, and oft-tinmes would spend tine with him
whil e he was on his shift working as a Hostler.

Ms. Bennett MPherson becane aware of a position of Hostler which

was to beconme open in the Spring of 1980. Ms. Bennett MPherson filled out
an application which was dated March 21, 1980 for the position of Hostler.
Ms. Bennett MPherson indicated in her testinony (pages 80 and 82) that she
did a considerabl e anbunt of preparation for an interview which she wished to
have with M. Bill Dickson, who was the nan enpowered to fill the Hostler

positions. Ms. Bennett MPherson indicated that when she was in Witehorse
she got in touch with M. Dickson and had a talk with himin his office and
he indicated that he woul d consider her for the position. Prior to going
back to Bennett Lake on her regular work shift, Ms. Bennett
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again got in touch with M. Dickson who indicated that he had not
sel ected anybody for the Hostler job (transcript, page 86).

We then have sone conflict in testinony between M. Dickson and

M's. Bennett MPherson. Ms. Bennett MPherson indicated that when she
arrived at her job in Bennett, approximately three hours after having the
second conversation with M. Dickson, she was told that M. Dickson had
phoned and she tel ephoned hi mback and M. Dickson informed her that she did
not get the job. When she asked why, M. Dickson informed her that the work
was too heavy for her and after protestations from Ms. Bennett MPherson to
the effect that this would not be the case, M. Dickson indicated that he
woul d reconsider and | et her know in a couple of days.

Subsequently, Ms. Bennett MPherson received a call from her
fiance who said that M. Dickson had called himinto M. Dickson's office
and, as the transcript indicated,

"nore or less want to know if there’'d be no hard feelings if | got
the job. So, | guess his mnd was nmade up."

VWhat | believe Ms. Bennett MPherson neant to say was would there be any
hard feelings on M. MPherson’s part if she did not get the job.

M's. Bennett MPherson then stated (transcript, page 87) that M.
Di ckson phoned her back and told her that she wouldn’'t get the job and she,
at that tinme, indicated to
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Di ckson she felt she wasn’'t hired because she was a wonan, and M.



Di ckson indicated (transcript, page 88) that this was not the case.

M. Dickson’s evidence, on the other hand, indicated that basically

there was one interview with Ms. Bennett MPherson. Initially he indicated
that it was half an hour, but on cross-exam nation there was sonme doubt as to
the exact tine spent at the interview

There were two Hostler positions open for the Spring of 1980. M.
Di ckson indicated the follow ng qualifications were paramount in his nind

"Q What qualifications and experience are you interested in in
applicants for the position of hostler?

A. Well, basically, first and forenost, we | ook for soneone who has
had previ ous experience as a trainman. In the event of

unavail ability of this type of applicant, we | ook for someone who's
had experience in the operation and basic nmintenance of heavy duty
equi pnment. This will ensure fanmiliarization with the conplicities
of operating a heavy vehicle with a mni mum of probl em and hazard.

Q What other aptitudes are denonstrated by an applicant who' s had

A. A nechanical --

Q -- experience?

A. A nmechanical aptitude is an asset, with a working know edge of
nmot ors and conpressors and governors, and also of the air lines,
especially the braking systemto determ ne the braking limts of a
heavily | oaded unit.
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Q WIIl you hire soneone to the hostler position who's had no
previ ous rail experience?

A. W do, at tinmes, when we need a hostler, and there’'s no obvious
applicant avail able at that particular tine.

Q So, have you hired hostlers who have had no previous rea
trai nman experience?

A. We have had, yes.
Q And have you -- would you hire as a hostler a person with no
heavy equi pnent experience?

A. Only when it comes down to a matter of necessity, whether we
need a hostler and there’s no other applications or people

avail able at that particular time. Usually this would be toward
the end of the sumer or sonething |like that when it’s just a
matter of putting a man on to act as a watchman nore than anyt hi ng
el se." (transcript, page 152 and 153)

Four persons were considered. One of these individuals was M. Don Di ckson
the son of M. Dickson, who was in charge of hiring. The evi dence was that

M. Dickson prom sed his son a job in January, |long before the application of
M's. Bennet MPherson and, as | observed at the Hearing, | believe was a case
of nepotismwhich should not be condoned but is not a case of sex
discrimnation. M. Dickson Sr.’s testinbny was

"Well, he asked me if | could find work for himafter the schoo
year, and | promised him this was around the first of the year,
prom sed himthat | would have a hostler’s position for himwhen
this hiring started on this particular area.



Q Wen did you nake that prom se?

A It was in January of 1980." (transcript, page 157)

Anot her applicant was M. Robert Krewey who had a simlar work

background to that of Ms. Bennett MPherson in that he was a waiter at
Bennett. M. Dickson, Sr. indicated that his qualifications and work record
did not indicate further pursuance
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his application. M. Dickson, Sr. also indicated that he ranked Ms.
Bennett McPherson ahead of M. Krewey.

A third applicant was M. MKke Lieghtle. His qualifications were
set out on page 158 of the transcript as foll ows:

"Q And what qualifications did he have that interested you?

A. Well, he operated front-end | oaders, heavy duty front-end
| oaders; he’'s operated trucks and he was involved in the operation
of an air track rail, which includes an air conpressor with diese

or gasoline power to run the conpressor. He also had a blasting
ticket which is an added attraction since we only have one person
on the railroad with the blasting ticket, and it’'s always handy to
have someone around who we can fall back on in case of an

emer gency.

Q OCkay. Did you check his work record with his previous enpl oyer?
A. Yes, | talked to Whitehorse Copper; they were-- gave hima very
favourabl e recomendation. "

The fourth applicant was Ms. Bennett MPherson. |In speaking of
her qualifications, M. Dickson Sr. stated at page 159 of the transcript

"Q What did her application indicate about her enploynment record?
A. The application indicates that basically enploynent in the
catering industry with some work in the Witehorse Genera

Hospital. There's no reference to heavy equi pment operation,

except for her note that she had been working on her father’'s farm
and al so that she spent sone tinme in the roundhouse with Nei
MacPherson. "

It becane evident at the Hearing that Ms. Bennett
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during her youth and her time on her parents’ farm had extensive

experience with machi nery. On pages 69 through 77 evidence was brought out
that Ms. Bennett MPherson operated at |least three different types of
tractors, was experienced in operating balers and nowers and general repairs
of various other machinery. It is my opinion that at the tinme of her
interviewwith M. Dickson Sr. this experience was not brought to his
attention. On page 138 of the transcript

"THE CHAIRMAN: Did you in any of those bring bring up your -- the
testimony that you've given with respect to your farm experience?

A. Well, not to the extent that |I've given it here."
Under a very vigorous cross-exam nation by M. Juriansz, M.
Di ckson Sr. stated at page 185 of the transcript

"Q Well, if you're working on a farm you may not be getting paid
formally, but it’s work, isn't it? It’'s exposure to heavy

machi nery?
A. Well, | suppose if she’d have pushed a little further on that,



I would have got a little nore information, but she never
vol unt eered any.

Q Well, I find it strange that she didn't volunteer. You told us
she was an aggressive woman earlier?

A. |, subsequent to our interview, | find that rather strange,
too."

| amsatisfied that M. Dickson Sr. was unaware of the experience Ms.
Bennett McPherson had with machi nery during her youth and at the tinme she was
living on the farm

>-
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In his argument, M. Juriansz invited ne to infer that M. Dickson

Sr. did not press for any details of Ms. Bennett MPherson’'s experience on
the farm because of a bias against fenmales. | declined to do this. It was
brought out in testinmony that Ms. Bennett MPherson was "an aggressive
wormen” and, in my opinion, would have enphasi zed such experience had she felt
it inmportant to the interview She was experienced as to the job description
and knowi ng what was needed with respect to the job by observing her fiance
and, in ny opinion, there is no evidence to retrospectively suggest that
there was sone nefarious reason on the part of M. Dickson Sr. that he did
not ask detailed questions as to her farm experience. H s testinony was that
he was primarily interested in her working experience. In my opinion, there
is an onus on an interviewee to put all of the pertinent facts in his or her
know edge before the individual doing the interview ng when applying for a
job. This all the nore so, when the interviewee is as familiar with the job
as was Ms. Bennett MPherson

M. Juriansz also invited an inference of discrimnation to be

drawn fromthe inconclusiveness as to the tinme spent by M. Dickson with Ms.
Bennett McPherson which ranged fromten to fifteen m nutes to one-half hour.
Nowhere in the transcript do | find any indication by anyone that the tine
allotted for the interview was not adequate. There was no allegation of this
in Ms. Bennett MPherson's testinony, and in ny opinion, anple tinme was
given to her to bring out any
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she wished to nake to M. Dickson Sr. as to why she should be
hired.

It was brought out in testinony that Wite Pass and Yukon Route

Corporation Limted have never had a woman Hostler, but later in the
transcript, it was attested that Ms. Bennett MPherson was the first and
only wonan applicant for the job. Therefore, the fact that no wonen have
hel d the position does not show any conpany policy or pattern of

di scrim nating agai nst wonmen for this particular job as there has only been
one | ady applicant for the job

CONCLUSI ON

I find, therefore, that there is no direct evidence as to any
discrimnation with respect to wonen in relation to the job of Hostler by
White Pass and Yukon Route Corporation Limited. | also am of the opinion
that there is no evidence to infer such discrimnation and i ndeed the direct
evidence is contrary to such an inference.

Having found that there is no evidence to support or infer any
discrimnation, | would add in reply to M. Juriansz’s argunment at page 255
wherein he states:



"Now, quite apart fromthe specifics, which | ask you to infer an
overt attitude to make it nore difficult for wonmen, perhaps on a
subconsci ous | evel but an attitude that just infers that wonmen
can’t do this job, it’s too heavy for them and if they apply, wel

this is a problemwe have and we’ll sort of sit on the application
formuntil the problemis solved sonehow by sonmebody el se appl ying
for a different job and we'll say, hey, apply for this job and
we'll solve our problem"
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nmy opinion, | am bound by the Federal Court of Appeal in Canadi an Nationa
Rai | way Conpany v. Canadi an Human Ri ghts Commi ssion and K. S. Bhi nder wherein
the mpjority find that only discrimnation where there is intention to
discrimnate or differential treatnent is prohibited under the Canadi an Human
Ri ghts Act. This decision is under appeal to the Supreme Court of Canada but
until it is overruled, |I viewit as the |aw of Canada.

Therefore I would dismss the conplaint.

DATED this 22 day of February, 1984 at Ednonton, Al berta.
Frank D. Jones
TRI BUNAL
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