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DECI SI ON RENDERED ON JUNE 24 1980
T.D. 3/80

CANADI AN HUMAN RI GHTS ACT

BETWEEN

SEVERI EN PARENT

Conpl ai nant

- and -

DEPARTMENT OF NATI ONAL DEFENCE
AND THE ATTORNEY GENERAL OF CANADA

APPEARANCES:
Russel | Juriansz for the Canadi an Human
Ri ghts Commi ssi on

David T. Sgayias for the Departnent of
Nat i onal Defence and

The Attorney General of

Canada

A HEARI NG BEFORE
Andr é Lacroi x, appointed a Human Ri ghts
Tri bunal pursuant to Section 39 of the Act

>-
DECI SI ON

The conpl ai nt expressed by Severien Parent and filed with the
Tri bunal reads as foll ows:

"This enployer let me go because of ny medical situation
(epilepsy) and refuses to consider nme for further enploynment
because of ny epileptic condition.”

The facts as related by the witnesses were never seriously in
di spute by either party and | will attenpt to summarize the
evi dence for the purpose of easier reference.

The conpl ai nant Severien Parent suffered fran Polio in early

chil dhood resulting in paralysis, epileptic seizures, and descri bed
hinsel f as alnost totally crippled. He relates that through his
efforts and treatnent when he reached the age of 17 or 18 years, he
managed to regain many of his physical attributes leaving himin
his present condition described as : an epileptic, who requires
daily nmedication to control seizures; a partially paralyzed |eft
side of his body. It is also not disputed that he has not had an
epi l eptic seizure since 1970

Because of M. Parent’s condition and al nbst conti nuous
hospitalization he has no formal schooling.

Hi s previ ous enpl oynent experience consist of driving
vehicles, mainly delivery type trucks for sone four enployers, his
wor kK at
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that time also involved the | oading and unl oading of materials. He
holds a Class D & F drivers |license issued by the Province of

Ont ari o.

Through his nenber of parliament and Canada Manpower he did

apply for enmploynent as a driver with Canadi an Force Base at

Pet awawa in 1975, and was eventually hired as a casual driver in
Decenber 1976. The evidence also clearly indicates that M.
Parent’s enpl oynent at the base was on a term basis during specia
federal enploynent progranms, and he was consistently provided with
the terms of his enploynment in witing and acknow edged by himin
witing. H's enploynent was termnated in accordance with his |ast
term appoi ntnent in Septenber 1978, at which tine he was referred
to Canada Manpower. Since that date M. Parent has not found

enpl oynment as a driver the only work which he feels capabl e of

doi ng.

The evidence further discloses that at the tine of his initia
application for empl oynent at the Petawawa base, M. Parent filled
out a medical questionnaire in which he discloses his condition and
specifically his epileptic condition. After a review of his
condition and other representations, he was classified as a driver
of light vehicles. That classification remained on his enploynent
records throughout M. Parent’s enploynent at the base.

During his period of enploynment at the base M. Parent did

drive a variety of vehicles, primarily cargo vehicles involved in
the delivery of material he was not however involved in |oading or
unl oadi ng, a function which he feels he is no |onger able to
perform Subject to certain limtation as to the size and type

of vehicle which were not included in his classification M. Parent
performed his work satisfactorily and no criticismhas been
expressed by his superiors. In fact all indications point to the
fact that M. Parent was a well notivated worker willing to

vol unteer for all work avail able.

Following his termination in Septenber 1978, M. Parent was
referred to Canada Manpower where he indicated his area of
enpl oynent as a driver, he had not been referred to any enpl oyer at

the tinme of the hearing. He indicates and it is argued by his
Counsel that he was not referred to the Base for enploynent as a
dri ver because of his physical handicap.

The evidence of the Personnel director at the base describes

typi cal enpl oynent practices as they apply to civil personnel

They consi st of well docunented procedures and the usual extensive
variety of forms. M. Ml downey foll owed well established hiring
practices and the applicable statutes, all of which is docunented
and filed as exhibits. It is clear fromhis evidence and the
docunentary evidence filed, that M. Parent was hired on a casua
basis, and on term appointnments coinciding with | abour incentive
progranms and that he did termnate M. Parent’s enploynent in
accordance with the ternms in witing.

He al so describes the nedical assessnent of M. Parent’s
condition, the review of it and the restrictions inposed on him



whereby he was to drive "light vehicles only".
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The evidence discloses that as a result of interventions by

the anti-discrimnation branch of the Civil Service, the direct
request of M. Parent; the requests for review passed on by M.

Mul downey, that M. Parent’s medical condition was in fact fully
assessed, and the correspondence and cl assification were confirnmed
by Dr. Parlianment of National Health and Welfare and stated to the
base Personnel O ficer in this Letter of August 31st, 1978 (Exhibit
C-11) which states:

"This will acknow edge recei pt of your letter of August 21st,
1978, in M. Parent’'s fight for a job as a driver for
Department of National Defence. The information you submtted
was on our file at the tine we informed you ( 19-7-78) and
took part in our assessnent as to his fitness to be a driver.
On the basis of todays’ know edge and standards there is no
way we can change a permanent restriction. M. Parent, after
due consideration, is considered fit to drive |ight comrercia
vehicles only ( panel trucks). He cannot drive heavy

equi pment, energency vehicles or passenger transport. This is
exactly what is specified by the Mnistry of Transport. | do
not believe the Departnment of National Defence will accept the
legal liability inposed by ignoring this restriction.”

Dr. Parlianent described the basis for his assessnent rel ated
to M. Parent’s epileptic condition and relies on a 'guide for
Physicians in deternining fitness to drive a notor vehicle’
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prepared by the Canadi an Medi cal Association (Exhibit R 17), and
specifically section 7, 2, 3 of the Guide which reads as foll ows:

"An applicant who has had epileptic seizures in the past or is
presently taking nedication to prevent seizures cannot safely
oper at e passenger transport or heavy comrercial vehicles
(Classes 1, 2, 3 or 4 license) because of the difficulty in
avoi ding fatiguing situations which mght initiate

convul sions."

The above section of the guide accurately describes M.
Parent’s condition.

The applicability of the guide was questioned, particularly in

the light of the fact that the Province of Ontario had seen fit to
wai ve simlar standards in Decenber 1977 by granting M. Parent a
class D & F driver’s license (Exhibit R 13).

The exam nation of Captain John Francis of the base described

in greater details the job description relevant in this case, which
j ob description constitute the requirenents used by the Personne

O ficer to hire staff.

The job description particularly of MD.O. 4 S is very
detailed and in witing (Exhibits R 2, R-3), it describes the
function and type of vehicles used by that classification of
enpl oyees.
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Captain Francis describes that MD.O. 4 is divided |argely

into two sections being a general purpose section, and C E
(Construction Engi neering) transport section in support of base
construction and mai nt enance.

General |y speaking the personnel of MD.O. 4 is not assigned
a particular function but enployees are in a pool and directed to
specific tasks fromtime to tine.

The type of vehicles used in the group consist of:
- staff cars

- station wagons

- panel trucks

- carryalls

- anbul ances (road and crash)

- trucks (1, 2, 3 and 5 ton cargo capacity)

- agricultural tractors

- dunp trucks (3 and 5 ton capacity)

Captain Francis states that the breakdown of use of personne
and vehicles is estimted as follows:

(a) inthe C. E Section, approximately 75% of the vehicles
and tinme is involved with passenger transportation and about 25%
i nvol ved with cargo transport (Page 133)

(b) in the general purpose section passenger transport

represents about 75 to 80% of MD.QO 's personnel and the renuninder
in cargo or other transport (Page 138 of the transcript).
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Captain Francis did state the reasons and objectives of

operating the MD.O. 4 Section as they do and nmore specifically the
ambul ance service

The issues identified by both Counsels in this hearing are as
fol |l ows:

(a) Counsel of Canadi an Human Rights is seeking an

interpretation of the Act that would require an enployer to take
positive steps to nmake changes in an enploynent system and a
refusal to make these changes woul d consitute discrinmnation in a
correct interpretation of the Canadian Human Ri ghts Act (See Page
185, Transcript). Counsel admits that Section 14 is not in issue
and did not call upon the Respondent to establish that the
limtation inposed on the enpl oynent of the Conplai nant was not a
bona fide occupational requirement.

(b) Counsel for the Respondent states that the conpl aint
states two al |l egati ons:

(1) that the enployer |let himgo because of his nedica
situati on,

(2) and secondly that the enployer refused to consider
M. Parent for further enployment because of this
epileptic condition. (See Page 211 of Transcript).



Counsel for the Respondent concedes that if an enployer seeks to
establish a bona fide occupational requirements as an excuse for
sone practice, that the onus lies on the enployer, but argues that
the burden shifts on the conplainant to bring evidence on a bal ance
of probabilities that he was refused enpl oynent because of his
epi |l eptic conditions.

Dealing firstly with the circunstances of the term nation of

the enmpl oynent of M. Parent, | find that M. Parent was at al

rel evant tines a casual or tenporary enployee and that his
termination relates to availability of work and not to his physica
condition. The evidence clearly indicates the conditions and
period of his enploynent, and there is no evidence to support the
contention that he was term nated for reasons related to his

physi cal condition

This | eaves the allegation that the enployer refuses to
consider M. Parent for future enploynent because of this physica

condi tion.

The evi dence discloses and | find that the enpl oyer woul d not

have hired M. Parent as a permanent driver enployee because he
does not neet the nedical qualifications for the position in
qgquestion being MD.O 4 classification. Wile the enployer retains
enpl oyees with nmedi cal handicaps, it would not as a policy hire a
new enpl oyee unl ess the said enpl oyee qualified nedically.
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Section 7 of the Act provides that:

"It is a discrimnatory practice, directly or indirectly, (a)
to refuse to enploy or continue to enploy any individual, or
on a prohibited ground of discrimnation.”

There is no evidence that M. Parent was referred to the base

for empl oynent by Canada Manpower, subsequent to his term nation in
Sept enber, 1978, nor is there evidence that he was refused

enpl oynment by this enpl oyer.

It is alleged that the reason M. Parent was not referred to
Canadi an Force Base, Petawawa by Canada Manpower, is because the
enpl oyer had indicated to Canada Manpower that he would not qualify
as a driver and since that was the only area of occupation sought
by M. Parent, referrals would be usel ess.

The evidence in that respect is not conclusive and sonewhat
specul ative as apparently Canada Manpower did not refer M. Parent
to any enployer after Septenber of 1978. (Transcript Page 56)

The evi dence presented respecting the hiring of indetermninate

enpl oyees from Septenber 1978 to date indicates that four or five
wor kers were hired and that nornmal procedures were followed in that
"cl osed conpetition’ within the Public Service were held, and no
referrals from Canada Manpower were required. (Pages 122, 123 of
the transcript)
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Is there therefore sufficient evidence to support the



proposition that the Conpl ai nant was refused enpl oynent by reason
of his physical handicap as set out in the conplaint?

Counsel for the Canadi an Human Ri ghts Conmi ssion argues that

to pursue a policy or practice that deprives or tends to deprive an
i ndi vi dual or class of individuals of any enployment opportunities
on a prohibited ground of discrinmnation, is discrinmnatory in that
the practice itself even though not intended to be discrimnatory,
and even if applicable fairly to a group of enployees, is in breach
of the Act and that an enployer has the obligation to change the

said practices to accommpdate individuals and groups unless it can
be denpbnstrated by the enployer that such practices or requirenents
are essential for the good conduct of its business.

In support of this proposition Counsel for the Human Ri ghts

Commi ssion cited several American decisions and Provincia

deci sions, nost of which are sunmarized and reviewed in the case of
Col fer vs Otawa Police Board of Comm ssioners by Peter A

Cunmmi ngs.

I do accept the propositions that the Act nust be given a

liberal interpretation; | further accept the proposition that if an
enpl oynment procedure or practice tends to deprive a particular
group from enpl oyment opportunities; that such a practice can be

di scrimnatory unl ess the enployer can denonstrate justification
for such practice or procedure for the job expected of the

enpl oyee. | further accept that intent is not an issue if the
practice by its result is discrimnatory.
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Counsel for the Human Ri ghts Commi ssi ons suggests that the

enpl oyer in this case can and should allow changes in its

enpl oynent practice for MD.O 4 enpl oyees to provide an enpl oynent
opportunity for the Conpl ai nant.

The evidence denonstrated that approximately 75% of the work
involved in the job classification involved passenger
transportation for which M. Parent is not qualified to do under
Nati onal Health and Wl fare Standards; the duty of ambul ance
driving, was al so outside the capacity of the conplainant; the
remai ni ng work consisted largely of cargo transport, which the
conplainant is classified to do as a driver, but is not able to

| oad or unload which is one of the described functions expected
fromthese enployees. In effect what Counsel is requesting from
the enpl oyer is a change on its job description for that class of
enpl oyees to allow a position for a driver of |ight cargo vehicle
for which M. Parent is qualified to perform

The enpl oyer’s evidence relating to the organi zati on of MD. O

4 Section, its operation and what was expected fromits enpl oyees,
the duty driver system is in my view justifiable on the whole, and
commensurate with a reasonabl e operating systemfor the objectives
of the enployer. | do not find anything discrimnatory in such
practices.

Shoul d the enployer go further to ensure opportunities to
prospective enployees like M. Parent? | nust say that if the only



restrictions affecting M. Parent’s prospective enploynment was the

limtation as to anmbul ance driving, | would entertain the viewthat
acconmmodati on shoul d be nmade, however the restrictions do touch on
several other aspects of the job descriptions such as : passanger
transport, the use of heavy vehicles and the | oadi ng and unl oadi ng
of cargo, for which the conplainant is also restricted.

| have been nost inpressed by the evidence of M. Parent,
particularly his genuine desire to be enployed gainfully and as a
result becone independent. He has had an unusual neasure of
setbacks in his |ife but has kept a burning anbition to be self
sufficient which | hope he will achieve.

However, on the evidence before me | have cone to the
concl usion and findings hereinafter |isted:

(1) I find that M. Parent’s enploynment was not term nated by
reason of his physical handicap

(2) I find that M. Parent was not refused enpl oynent by
reason of his physical handi cap

(3) | further find that the enploynent practices as applied

at Base Petawawa for M D.O 4 drivers are not discrimnatory in the
circunmst ances before me and constitute a bona fide occupationa
requi r ement
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(4) | therefore conclude that discrimnation pursuant to the
Act has not been established and | therefore disnm ss the conplaint.

DATED at Sudbury, this 10 day of June, 1980.

Andr é Lacroi x
Chai rperson Tri buna
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